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H 3986. 2

HOUSE BI LL 3033

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on
By Representatives Chandler, Gant, Schoesler and Arnstrong

Read first tinme 01/26/2004. Referred to Commttee on Agriculture &
Nat ural Resources.

AN ACT Relating to the agricultural use of water; anending RCW
90. 03. 380; addi ng new sections to chapter 90.44 RCW and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.380 and 2003 ¢ 329 s 2 are each anended to read
as follows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the sane is used: PROVI DED, HOWEVER, That the
right may be transferred to another or to others and beconme appurtenant
to any other land or place of use without [oss of priority of right
theretofore established if such change can be nade w thout detrinment or
injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be nmade wi thout detrinment or injury to existing rights. A change in
the place of use, point of diversion, and/or purpose of use of a water
right to enable irrigation of additional acreage or the addition of new
uses may be permtted if such change results in no increase in the
annual consunptive quantity of water used under the water right. For
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purposes of this section, "annual consunptive quantity" means the
estimated or actual annual anmount of water diverted pursuant to the
water right, reduced by the estimted annual anount of return flows,
averaged over the two years of greatest use within the nobst recent
five-year period of continuous beneficial use of the water right.
Before any transfer of such right to use water or change of the point
of diversion of water or change of purpose of use can be nmde, any
person having an interest in the transfer or change, shall file a
witten application therefor wwth the departnent, and the application
shall not be granted until notice of the application is published as
provi ded in RCW 90. 03. 280. If it shall appear that such transfer or
such change may be nmade without injury or detrinent to existing rights,
the departnent shall issue to the applicant a certificate in duplicate
granting the right for such transfer or for such change of point of
di version or of use. The certificate so issued shall be filed and be
made a record with the departnment and the duplicate certificate issued
to the applicant may be filed with the county auditor in |ike manner
and with the sane effect as provided in the original certificate or
permt to divert water.

(2) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnment shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change will not adversely affect the

ability to deliver water to other |andowners or inpair the financial
integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
for the change fromthe board of directors of the district if the use
of water continues within the irrigation district, and when water is
provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues wthin
the area of jurisdiction of the joint board and the change can be nmade
W thout detrinent or injury to existing rights.

(4) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW90.42.010 through 90.42.070.
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(5)(a) Pending applications for new water rights are not entitled
to protection frominpairnment, injury, or detrinment when an application
relating to an existing surface or ground water right is considered.

(b) Applications relating to existing surface or ground water
rights may be processed and deci sions on themrendered i ndependently of
processing and rendering decisions on pending applications for new
water rights within the sanme source of supply without regard to the
date of filing of the pending applications for new water rights.

(c) Notwthstanding any other existing authority to process
applications, including but not limted to the authority to process
applications under WAC 173-152-050 as it existed on January 1, 2001, an
application relating to an existing surface or ground water right may
be processed ahead of a previously filed application relating to an
existing right when sufficient information for a decision on the
previously filed application is not available and the applicant for the
previously filed application is sent witten notice that explains what
information is not available and inforns the applicant that processing
of the next application will begin. The previously filed application
does not lose its priority date and if the information is provided by
the applicant within sixty days, the previously filed application shal
be processed at that tinme. This subsection (5)(c) does not affect any
ot her existing authority to process applications.

(d) Nothing in this subsection (5) is intended to stop the
processi ng of applications for new water rights.

(6) No applicant for a change, transfer, or anendnent of a water
right may be required to give up any part of the applicant's valid
water right or claimto a state agency, the trust water rights program
or to other persons as a condition of processing the application.

(7) In revising the provisions of this section and adding
provisions to this section by chapter 237, Laws of 2001, the
| egislature does not intend to inply legislative approval or
di sapproval of any existing admnistrative policy regarding, or any
existing admnistrative or judicial interpretation of, the provisions
of this section not expressly added or revised.

(8) The devel opnent and use of a small irrigation inpoundnent, as
defined in RCW90.03.370(8), does not constitute a change or anendnent
for the purposes of this section. The exenption expressly provided by
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this subsection shall not be construed as requiring a change or
transfer of any existing water right to enable the holder of the right
to store water governed by the right.

(9) Notwithstanding any other provision of this section or RCW
90.44.100, a water right to use surface or ground water that has been
applied to any beneficial use within the general category of an
agricultural use may be changed to another agricultural use, within the
other limtations of the water right, under the follow ng conditions:

(a) A change in the type of crop irrigated or fromone agricultura
use to another agricultural use that does not involve a change in the
season of use of the water nmay be made w thout applying to the
departnent or any other governnental entity for approval;

(b) A change fromone agricultural use to another agricultural use
that involves a change in the season of use of water may be nade after
providing notice and opportunity for review to the departnent as
described in this subsection.

For these changes, the water right holder shall give witten notice
to the departnent describing the proposed change and providi ng evi dence
of beneficial use of the right. The water right holder may proceed
with the change unless the departnent notifies the water right hol der
within twenty calendar days that the proposed change raises concerns
regarding potential inpairnent to other existing water rights. The
director may extend the twenty-day period by an additional fifteen
calendar days if notice is provided to the water right holder within
the twenty-day period and the water right holder consents.

The departnent shall operate under a rebuttable presunption of no
i npai rment of other water rights if the season of use is proposed to be
changed froma period that is nore critical for other water rights and
stream flows to a period that is less critical. |f the departnent
determines that the proposed change raises concerns regarding
inpairnment to other water rights, the proposed change may not proceed
under this subsecti on;

(c) The departnent's determ nation under (b) of this subsection is
not appeal abl e. For a change that is not allowed under (b) of this
subsection, the water right holder may subsequently apply for a change
in right under subsection (1) or (2) of this section or RCW90.03. 390
or 90.44.100, in which case the departnent shall nmake a full and nornal
determ nation and render an appeal abl e deci sion under those statutes.
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I n making such a decision, the departnent is not bound by its earlier
determ nation and the earlier determnation my not result in a
presunption of inpairnent of any water right; and

(d) The general category of an agricultural use of water under this
subsection (9) is conposed of, but not Ilimted to, the beneficial uses
of water for agricultural irrigation; frost protection; watering
livestock; processing agricultural commodities; dust suppression;
cleaning of agricultural aninmals, equipnent, and facilities; and
confined animal feeding operations with applicable |and use and water
quality permts.

NEW SECTION. Sec. 2. A new section is added to chapter 90.44 RCW
to read as foll ows:

Any wi thdrawal of water for stock watering purposes begun before
the effective date of this section that is not otherw se enbodied in a
water right permt, certificate, or claimshall be deened a water right
in good standi ng and shall receive an agricultural water permt under
this chapter if:

(1) The use of water exceeding the five thousand gallons per day as
a daily average over the period of a year is filed by the water user
with the departnment by July 1, 2006, and the filing is acconpani ed by
proof of Dbeneficial water use based on neter records, |ivestock
nunbers, or other appropriate neans of denonstrating water use at the
time of filing;

(2) The water used under a filing made under subsection (1) of this
section does not exceed the quantity or rate listed in a permt granted
under the provisions of this section; and

(3) The water use remains as an agricultural use, as defined in RCW
90. 03. 380(9) (d).

NEW SECTION. Sec. 3. A new section is added to chapter 90.44 RCW
to read as foll ows:

(1) The stock water account is created in the custody of the state
treasurer. Mney in the account may only be used by the departnent to
acquire, lease, or otherw se provide water for stock watering purposes
in water resource inventory areas where | ocal econom cs and the cost of
water do not allow agricultural interests to conpete wth other
interests for the purchase or | ease of water rights. Water rights that
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are acquired by the departnment under this subsection nust be held in
the state trust water rights program pursuant to chapter 90.42 RCW
until it is leased for stock watering purposes.

I n instances where the further diversion or wthdrawal of water for
stock watering purposes cannot be acconplished wthout significant
instream fl ow i npacts, the departnment may all ocate funds to purchase or
| ease water rights that wll benefit instream fl ow needs and provide
for stock watering purposes.

(2) Revenue derived fromthe | ease of waters under subsection (1)
of this section nust be placed into the account. The departnent shal
seek federal and local funds to augnent state funding for the account.

NEW SECTION. Sec. 4. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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